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In order to establish a valid claim of ineffective assistance of trial counsel, a

defendant must establish that (1) trial counsel's performance was deficient; and (2) the

deficient performance prejudiced the defendant. Strickland v. Washington, 466 U.S 668

(1984). "The U.S. Supreme Court has held that prejudice exists if counsel's performance

was deficient enough to undermine confidence in the outcome, even if it cannot be shown

by a preponderance of the evidence to have determined the outcome." Romero v. State,

276 So. 3d 514, 518 (Fla. 5th DCA 2019) (citing Strickland).

Upon further consideration, the Court now grants Grounds One, Two, and Four of

the Defendant's Motion for Postconviction Relief. The Court addresses each of these

grounds separately in its discussion below.

Ground One

In Ground One, the Defendant asserts that trial counsel provided him with

ineffective assistance of counsel by failing to object to the instructions provided to the jury

on justifiable use of deadly force. More specifically, the Defendant argues that the

instructions negated his sole defense because they incorrectly advised the jury that the

Defendant had a duty to retreat if he was engaged in criminal activity.

The Defendant's argument regarding the impropriety of the instructions is

supported by the decision of the district court in Novak v. State, 974 So.2d 520 (Fla. 4th

DCA 2008). In Novak, the district court concluded that a nearly identical jury instruction

concerning a defendant's duty to retreat was confusing and improperly negated the

defendant's sole defense. The district court reasoned that, where the defendant was not

engaged in any unlawful activity other than 11778the crimes for which the defendant had
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self-defense, the instruction had the same effect as when a court improperly instructs the

jury on the forcible-felony exception. The jury might confuse the charged crimes with

"unlawful activity" that precludes the justification of self-defense. 974 So. 2d at 522.

Trial counsel performed deficiently by failing to object to the improper duty to

retreat instruction because counsel should have been aware of Novak and the wealth of

analogous cases addressing the improper use of the forcible-felony instruction. See e.g.

Martinez v. State, 981 So. 2d 449 (Fla. 2008); McCullogh v. State, 327 So. 3d 955 (Fla.

5th DCA 2021); Sipple v. State 927 So. 2d 912 (Fla. 5th DCA 2007); See also State v.

Apperson, Case No. 2015-CF-1381-A (Fla. 18th Cir. Ct., 2021), affirmed, 347 So. 3d 1270

(Fla. 5th DCA 2022) (circuit court order granting Rule 3.850 motion based on trial

counsel's failure to object to the same duty to retreat instruction provided to the jury in the

Defendant's case) (Exhibit A). "A reasonably effective criminal defense attorney must

keep himself or herself informed of significant developments in the criminal law." Johnson

v. State, 796 So. 2d 1227, 1228 (Fla. 4th DCA 2001).

Importantly, the Defendant's sole defense at trial was that he was acting in self-

defense and defense of Franklin Melo. Thus, trial counsel's failure to object to the Court

providing the jury with the instruction on the Defendant's duty to retreat prejudiced the

Defendant because it negated his sole defense. Under these circumstances, even if the

jury believed the testimony and evidence presented by the Defendant, the instruction

precluded the jury from concluding that he acted in lawful self-defense.

The Court notes that it does not find that the instructions provided in this case

constituted fundamental error. Based upon the evidence presented by the State, the
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Court is not convinced that a guilty verdict could not have been reached by the jury without

the improper instruction.

However, fundamental error is the standard an appellate court applies to

unpreserved errors raised on direct appeal. A claim of ineffective assistance of counsel

raised in a rule 3.850 motion is controlled by the Strickland standard for prejudice. The

Florida Supreme Court has held as follows:

[I]neffective assistance of trial counsel claims under Strickland
afford criminal defendants an easier path to relief than claims

of fundamental error. To succeed on a claim of ineffective

assistance of counsel, a claimant need only show that trial

counsel was deficient and that the deficiency prejudiced the

claimant. contrast to the showing of prejudice required by
Stricklandi.e., a reasonable probability that, but for
counsel's unprofessional errors, the result of the proceeding

would have been different, -establishing fundamental error is

more difficult because, to be fundamental, an error must reach

down into the validity of the trial itself to the extent that a *931

verdict of guilty could not have been obtained without the
assistance of the alleged error.

Steiger v. State, 328 So. 3d 926, 930–31 (Fla. 2021) (internal quotations and citations

omitted).

This distinction is important. In Sloss v. State, the Fifth DCA concluded that the

improper forcible felony instruction provided to the jury in the defendant's case did not

constitute fundamental error. 16 So. 3d 873 (Fla. 5th DCA 2009). Aftera postconviction

evidentiary hearing, however, the Fifth DCA subsequently concluded that trial counsel's

failure to object to the same instruction constituted ineffective assistance of counsel that
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required reversal of the defendant's conviction. Sloss v. State, 45 So. 3d 66 (Fla. 5th DCА

2010).

Here, the Court concludes that the State presented sufficient evidence to support

the jury's verdict. However, the Fifth DCA has held that a defendant can be prejudiced

even where there is ample evidence of the Defendant's guilt. See Romero, 276 So. 3d at

519 (prejudice established because defendant and wife presented testimony, that

believed, could support a different verdict).

if

Here, the Defendant's account of what occurred on the date in question was also

plausible. However, even if the jury believed the testimony and evidence presented by

the Defendant, the improper instruction precluded the jury from concluding that the

Defendant acted in lawful self-defense. Under these circumstances, the Court concludes

that, pursuant to Strickland, there was a breakdown in the adversarial process of the trial

that our system counts on to produce just results. See Strickland, 466 U.S. at 696.

Therefore, there is a reasonable probability that the outcome of the Defendant's

trial would have been different had trial counsel raised the appropriate objection to the

improper jury instructions. Accordingly, this Court concludes that the Defendant was

provided ineffective assistance of counsel with regards to Ground One of the Defendant's

Motion for Postconviction Relief.

Ground Two

In Ground Two, the Defendant asserts that trial counsel provided him with

ineffective assistance of counsel by calling Frankling Melo as a witness with full

knowledge that Melo would invoke his Fifth Amendment right against self-incrimination in
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response to any questions about the incident in question. After further consideration, the

Court also grants Ground Two of the Defendant's Motion for Postconviction Relief.

Florida caselaw clearly establishes that a defendant is prejudiced when a witness

who is closely identified with the defendant is called to testify and invokes his Fifth

Amendment privilege in front of the jury. See e.g. Ashley v. State, 314 So. 3d 454, 457

(Fla. 3d DCA 2020). At the evidentiary hearing, trial counsel testified that he knew that

Melo would invoke his Fifth Amendment privilege. That fact is confirmed by the transcripts

of the trial. (TT at 1015-1037).

Nonetheless, trial counsel chose to call Melo as a witness. Mello testified that he

and the Defendant had known each other for four months, worked together at the same

car dealership, worked out together, and spent some time together socially. (TT at 1043-

1044). After obtaining that testimony, trial counsel elicited testimony from Melo in which

he admitted to being present with the Defendant at the time of the incident in question.

Melo testified that he voluntarily spoke to the police about the incident on two separate

occasions. He testified that he was subsequently arrested for charges relating to the

events in this case. (TT at 1044-1045).

Trial counsel then elicited testimony from Melo that he was invoking his Fifth

Amendment privilege in order to avoid answering questions about the incident. Melo

testified that he would be willing to answer questions if he was not charged with a criminal

offense. (TT at 1046-1047).

Trial counsel performed deficiently by choosing to present Melo as a witness.

Through the testimony of Jennifer Lamonte and the Defendant, trial counsel established
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that the Defendant and Melo had been friends and co-workers for 4 months, and that the

Defendant has established a mentor-mentee relationship with Melo. That testimony was

unrefuted. As a result, Melo's testimony on those issues added no additional information

in support of the defense.

However, without Melo's testimony, the testimony of Jennifer Lamonte and the

Defendant described Melo as an innocent individual dragged into a physical altercation

that started when Downey was punched without provocation by Jose Alonzo. (TT at 488,

1079-1081). After Melo testified, he was presented in a much different light. The jury was

now advised that he was involved in the incident, that he was arrested after talking to the

police about his involvement, and that he was not willing to testify about it during trial in

order to avoid incriminating himself in his pending case.

Therefore, as a result of trial counsel's decision to have Melo testify, Melo was

transformed from an innocent victim who the Defendant was trying to protect into an

individual charged as a co-defendant for his involvement in the same incident for which

the Defendant was on trial. It was now obvious to the jury that the police and the

prosecution believed that Melo was not a victim, but a criminal. Given his strong

connection to the Defendant, Melo's testimony and invocation of his right to remain silent

substantially prejudiced the Defendant.

This Court concludes that trial counsel's decision to call Melo as witness was

patently unreasonable strategy decision that served to undermine the defense in this

case. As a result, the Court concludes that this decision constituted ineffective assistance

a
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of counsel that requires the Court to vacate the Defendant's convictions. See Bowers v.

State, 929 So. 2d 1199, 1200 (Fla. 2d DCA 2006).

Ground Four

Finally, the Court also concludes that the cumulative effect of the deficient

performance of trial counsel described in Grounds One and Two prejudiced the

Defendant. See Johnson v. State, 381 So. 3d 1279 (Fla. 1st DCA 2024).

Therefore, it is hereby,

ORDERED AND ADJUDGED that:

Grounds One, Two, and Four of the Defendant's Motion for Postconviction Relief

is GRANTED. The Defendant's convictions and sentences are hereby vacated. The State

has 30 days to appeal.
th

DONE AND ORDERED in Chambers, Hernando County, Florida, on this 19 day

ofJune, 2025
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PER CURIAM.

*1 AFFIRMED.

COHEN, WALLIS and NARDELLA, JJ., concur.
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